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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re Case Nos. 01-55472-JRG and
01-55473-JRG
CONDOR SYSTEMS, INC., a

California corporation; and CEl Chapter 11
SYSTEMS, INC., a Del aware _ o
cor porati on, Jointly Adm nistered for
Adm ni strative Purposes Only
Debt or s.
/
ORDER ON FI NAL FEE APPLI CATI ON OF W NSTON & STRAWN
AND MURPHY SHENEMAN JULI AN & ROGERS

l. | NTRODUCTI ON

Before the court is the final fee application of debtors’
counsel Wnston & Strawn LLP (W&S). 1In addition, Wnston & Strawn
has filed a fee application on behalf of Murphy Sheneman Julian &

Rogers (MSJR), predecessor counsel to the debtors.

Through its final fee application, W&S and MSJR (col |l ectively
referred to as debtors’ —counsel) seek final approval of
$2,249,459.20 in fees and $265,366.03 in expenses for the period
from Novenmber 8, 2001 through Decenber 12, 2003. On March 23,
2004, the court ordered an audit of debtors’ counsel’s fee request.

Having reviewed the audit report and the comments of debtors
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counsel, as well as the United States Trustee (UST) and the
creditors’ commttee, the request for final approval of fees and
expenses is granted in part and denied in part as herein stated.
1. GENERAL BACKGROUND

Condor was part of the electronic warfare industry. It was a
provider of technologically advanced signal <collection and
speci alized el ectronic counternmeasure products. In the past its
sal es had reached $80-%$100 mllion. Condor was represented by the
law firm of MSJR since the tine it filed its Chapter 11 petition
on Novenber 8, 2001. WS was substituted in place of MSJR as
counsel to the debtors by the court’s order entered March 4, 2003.1

On filing, Condor intended to reorgani ze by pursuing a pl an and
di scl osure statenent, which was filed with the petition. However,
probl ems soon arose over the valuation of Condor as a stand-al one
busi ness and over the debt structure of the plan.? Eventually
Condor was sold to EDO Acquisition 1V, Inc. (EDO). In the
nmeantine, the creditors’ committee sought to pursue litigation

agai nst shareholders and directors of Condor and opposition was

1 Accor di ng to the final fee application, MSJRrepresented the debtors from Novenber 8,
2001, until February 14, 2003. W&S acquired virtually all of the attorneys of MSJR i ncluding
those attorneys who are responsible for representing the debtors in this bankruptcy case. The
court is treating the request for fees incurred on or before February 14, 2003, as that of MSJR
and fees after that date as that of W&S. \Were general reductions on a percentage basis are
made for a particular category of fees, the court has made no all ocation between the two firns.

2 This general background is abridged. A conplete discussion can be found in the court’s
“Order On Contested Fee Applications O Mirphy, Sheneman, Julian & Rogers,” filed Cctober 22,
2003. In its reply to the coments of the UST and creditors’ committee, debtors’ counsel
conplains that the conmttee has been successful in “pronoting it ‘story’ of what happened.”
Debtors’ counsel states that these “disingenuous statenents, subtle msrepresentations, and
exaggerations ... have becone commonly accepted ‘case | egends,’” and that “certain ‘facts’ have
become ‘true’ through constant repetition.” However, at no tinme has debtors’ counsel taken
the court up on its offer to hold an evidentiary hearing nor has it presented the court with
any new evi dence to rebut these so-called “case |l egends.” In coning to the conclusions it has,
the court has drawn reasonabl e i nferences using the evidence before it with respect to disputes
regarding prior fee applications.
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presented. The court granted the committee nost of the authority
it sought and many of the clains eventually settled. Because of
the i ssues that swarmed around MSJR s participation in the plan and
di scl osure statenent, as well as the commttee’'s ability to pursue
litigation, the court denied $227,733.30 in fees that MSJR had
request ed.
I11. FEES

By way of its final application, WS and MSIJR seek
$2,249,459.20 in fees for services from Novenmber 8, 2001 through
Decenber 12, 2003. This ampunt does not include the $227,733.30 in
di sall owed fees that MSIJR sought in the first and second fee
appl i cations. According to its statenment in the final fee
application, debtors’ counsel will not seek allowance of the fees
previously disallowed on the first and second fee applications.
Because the court disallowed fees in particular billing categories
for the period comenci ng on Novenber 8, 2001 and endi ng on May 31,
2002,% the fees in these billing categories were separated and not
included in other categories of the audit. [See Audit Report,
“Reconput ati on of Fees and Expenses,” pages 3-4; Exhibit Z.]*

In addition, the audit reveals a difference of $647.50 between
t he requested amount and the conputed amount. The discrepancy is
a result of the activity not equaling the entry hours. [ See

“Reconput ati on of Fees and Expenses,” page 3; Exhibit A.] Thus,

3 The bil I ng categories on the first and second fee applications referredto are R RO1,
RO2, RO3, R04, R05, R06, @01, NO5, and NO6.

4 Al references to audit report and exhibits are found in the “Review and Anal ysis of
Final Fee Application Submtted by Wnston & Strawn,” which was filed with the court on July
29, 2004.
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the court considers the fees before it for approval on a final
basis are $2, 248, 811. 70.
A. Fees Debtors’ Counsel Agrees To Del ete.
Debt ors’ counsel acknow edges that certain categories of fees
gquestioned by the audit report are appropriate to delete. These
fees total $8,104.00 and include the follow ng categories and
amount s:
. post-petition double billing in the amount of $1,072.00
[ See Exhibit B-1];

. pre-petition double billing in the anount of $585. 00 [ See
Exhi bit B-2];

. adjustnment for time increments kept in a quarter of an
hour in the anount of $54.00 [See Exhibit C];

. travel billed in excess of 50% of the hourly rate of the
prof essional in the amount of $1,242.00 [See Exhibit H
1],

. non-wor ki ng travel which exceeded the six-hour [imt in
the court’s order of Decenber 18, 2001, in the anount of
$5,151. 00 [ See Exhibit H-2].

Debtors’ counsel states that all other items nentioned or
questioned in the audit are self-explanatory or can be dealt wth
by the furnishing of additional information or clarification of
existing entries; it does not believe the time and effort in doing
so in an across the board fashion is necessary or justified.

When given the opportunity to comment on the audit report, the
court received two responses, one fromthe UST and the other from
the creditors’ commttee. Debt ors’ counsel was given a further
opportunity to respond to these comments.
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The court nmust address the issues raised by the UST and the
commttee that warrant discussion. In addition, the court has a

duty to review each request and determ ne whether the requirenents

of 8 330 of the Bankruptcy Code are net. 1n re Busy Beaver Bl dg.
Ctrs., Inc., 19 F.3d 833, 840-45 (39 Cir. 1994); In re Berg, 268

B. R 250, 257 (Bankr. D. Mont. 2001). Section 330 of the Bankruptcy
Code provides that the court may award to a professional person
enpl oyed under 88 327 or 1103, reasonabl e conpensati on for actual,
necessary servi ces rendered and rei nbursenent of actual, necessary
expenses. I n determningthe anmount of reasonabl e conpensati on, the court
consi ders the nature, the extent, and t he val ue of the of such servi ces,
taking into account all relevant factors. 11 U S.C. § 330(a)(3).

In reviewing the audit report and comments, the court has
concl uded the foll ow ng.

B. Addi tional Reductions Are Warranted For Services

Rel ated To The Pl an And Di scl osure Statenent And The
Commttee’s Motion To Pursue Litigation.

The court’s October 22, 2003 order regarding MSJR s first and
second fee applications discussed at |length the amunt of MSJR s
fees accrued through May 31, 2002, on the commttee’ s notion to
pursue litigation agai nst sharehol ders and directors, and on MSJR s
“dual -track” approach concerning the plan and di scl osure statenent
while the sale of the business to EDO was pending. In doing so the
court sustained the objections of both the UST and the comm ttee.
The result was that only $10,000.00 in fees was allowed with
respect to the conmttee s notionto pursue litigation. As for the
“dual -track” approach, the court agreed that there was little val ue
in MSJR s work in this area, especially given the anount MSJR was
paid pre-petition for preparing the plan and discl osure statenent.

CRDER ON FI NAL FEE APPLI CATI ON OF W NSTON & STRAWN
AND MURPHY, SHENEMVAN, JULI AN & ROGERS 5




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

Thus, only 20% of the fees with respect to the plan and discl osure
statenment was al | owed.

The court requested that the auditor separate out entries that
were related to the plan and disclosure statenment and the
commttee’s notion to pursue clains. The court believes that
further reductions with respect to these categories are warranted.
I n addition, where sonme of the services provided were not likely to
benefit the estate or were not necessary, the court may award | ess
conpensation than requested. In re Smth, 317 F.3d 918, 926 (9th
Cir. 2002).

The audit highlights that $13,928.50 in fees were incurred

after May 31, 2002, with respect to the commttee’'s notion to sue
the shareholders and directors. [See Exhibit S.] Taking into
account entries for which fees have been denied because debtors’
counsel acknow edges they were double-billed, [see Exhibit B], the
total fees incurred with respect to the conmttee’s notion to sue
the sharehol ders and directors are $13, 888. 00.

Consi dering the sal e of Condor was finalized June 25, 2002, the
addi ti onal anount of work performed was neither necessary nor
reasonable. As stated in the court’s order of October 22, 2003,
“[1]t nmust be noted that the potential defendants, directors and
shar ehol ders, were represented by their own experienced and
extremely conpetent counsel.” These attorneys continued to provide
the court with their well-presented |egal positions and MSJR s
participation did little to benefit the estate. Despite the
presence of conpetent counsel to assist the affected parties and
the sale of the debtors’ assets, MSJR continued to participate in
t he noti on beyond nonitoring and providing informati on on request.
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MSJR s continued invol vement is questionabl e because its position,
that a | awsuit against sharehol ders and directors would affect the
reorgani zation, was no |longer viable after the sale. Thus, the
court will grant MSJR an additional $2,000.00 with respect to the
comrittee’s nmotion and deny the remaining $11,888.00 in fees.

Wth respect to the plan and disclosure statenent, the audit
report identified a nunber of entries related to the failed plan
and di scl osure statenment that were outside the specific categories
of fees previously denied onthe first and second fee applications.?®
[ See Exhibit W] A total of $11,921.25 in additional fees is
revealed in Exhibit W After reviewing the entries, the court
notes that $9,980.25 in fees incurred prior to the sale of EDO
relate to the plan and disclosure statenment. Consistent with the
court’s October 22, 2003 order regarding MSJR s fees, the court
will allow20%of the $9,980.25 in fees billed, $1,996.05, and deny
t he bal ance of $7,984.20 in fees.

C. Fees For The Retention And Conpensation O Professionals

W1 Be Reduced.

The report highlights that with respect to MSJR s and W&S' s
retention and conpensation, $175,384.25 in fees were incurred. [ See
Exhibit Q 1.] For other professionals’ retention and conpensati on,
$113,913.00 in fees were incurred. [See Exhibit Q 2.] Debt or s’
counsel incurred $14,263.00 in fees with respect to Nightingale &
Associ ates’ retention and conpensation as financial advisor to the
debtor. [See Exhibit Q 3.] Finally, $10,792.00 was spent on
objections to other professionals’ retention and conpensation. [ See

Exhibit Q4.] A total of $314,352.25 in fees in connection with

5 See footnote 3, supra.
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t he enpl oyment and conpensation of professionals is sought. Taking
into account the double-billed items, [see Exhibit B], the tota
fees related to these retention and conpensation categories are
$313, 805. 25.

Prior to the audit, the UST stated in its |limted objection
that MSJR had agreed to a $25,000. 00 reduction from the category
entitled “Contested Fees.” However in its comments to the audit,
the UST states that the fees related to retention of professionals
and conpensati on are excessive under the circunstances, especially
because sone of the fees were incurred in connection wth
unsuccessful defenses of the fee applications.

In the commttee’s coments to the audit report it seeks
specific reductions for the fees related to enployment and fee
applications. It suggests that: (1) no nore than $75, 000. 00 of the
$175, 384. 25 sought for debtors’ counsel’s enploynent and fee
applications be allowed; (2) no nore than $50,000.00 of the
$113,913. 00 sought for employnment and conpensation of other
prof essionals be allowed; (3) no nore than $3, 000. 00 of the
$14,263.00 in fees sought in support of the Nightingale fee
applications be allowed; and (4) the $10,792.00 incurred for the

obj ections to other professionals retention and conpensation be

disallowed in its entirety.

Debtors’ counsel responds that its offer of a $25,000.00
reduction for this category was in exchange of a final resolution
of the UST s concerns. However, the UST has now further comrented
that the fees are excessive. It also responds that commttee’s
counsel incurred $155,044.83 with respect to professional fees.

Debt ors’ counsel asserts that if the court follows the commttee’s
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suggestion, debtors’ counsel will receive only $128,000.00 in fees
for the category related to professional fees.

Wth respect to fee applications, 8 330 of the Bankruptcy Code
cont enpl at es conpensation for the preparati on of fee applications. 11

US. C 8 330(a)(6); Inre Smth, 317 F.3d at 927-28. As with al

conpensati on requested, the court nust determ ne an anpunt that is
reasonabl e. Sone courts have utilized a benchmark such as 5% |nre Bass,

227 B. R 103, 109 (Bankr. E.D. Mch. 1998); Inre Spanjer Bros., Inc., 203

B.R 85, 93 (Bankr. N.D. I'll. 1996). Such benchnmarks are hel pful but the
ci rcunst ances of each case should control. |In addition, courts have
found that a chapter 11 debtor’s attorney was not entitled to
conpensation for defending its fee application against objections.

In re St. Rita’s Assocs. Private Placenment, 260 B.R 650 (Bankr.

W D.N. Y. 2001).

The court concl udes the coments of the UST and the committee
are well-taken with respect to this category of fees. Excluding the
Ni ghtingale retention and conpensation category and the doubl e-
billed fees reflected on Exhibit B, the total fees related to
professionals’ retention and conpensation are $299,542.25, or a
little nmore than 13% of the total fees requested in the fina

application. Gven the circunstances of the case, the court

concludes an ampunt equal to 7.5% of the total fees requested in
the final fee application, or $168,709.44, would provide debtors’
counsel with reasonabl e conpensation with respect to this category
of fees. Such a reduction is warranted given the requested fees
include debtors’ <counsel’s failed defense and prosecution of
various objections to fees. Thus, the court wll not approve
$130, 832.81 of the requested fees.
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Wth respect to Nightingale' s retention and conpensation, the
court concludes that $2,500.00 is adequate conpensation. The
debtors sought Nightingale’'s assistance in its capacity of
financial advisor. As detailed in the court’s “Order On Contested
Fee Applications OF Nightingale & Associates,” filed October 22,
2003, the court denied Nightingale a total of $510,367.65 in fees
for its failure to make Rule 2014(a) disclosures. However, the
court did allow Nightingale's fees that were related to the sale
and wi nd-up of Condor.

For that reason, the court does not believe a conplete denial
of debtors’ counsel’s fees for this category is warranted.
However, the court nmust acknowl edge that commttee s counsel
incurred fees with respect to bringing the Rule 2014(a) disclosure
problem to the court’s attention and pursuing Nightingale for a
further recovery of fees. During this period, debtors’ counsel
assisted N ghtingale in opposing the commttee s objection to
Ni ghtingale’s fees. Thus, a reduction in the amount of $11,763.00
is warranted given the outconme of Nightingale' s enploynment and
conpensati on.

D. I nsufficient Evidence Exists To Reduce Fees Sought For

Key Enpl oyee Retention Plan (KERP) Mbtions.

Both the UST and the comm ttee coment on the anmpunt of fees
spent on the KERP notions. [See Exhibit T.] However, the court
will not reduce any fees related to this category. First, the
court did not issue any rulings on any of the KERP notions brought
before the court. The KERP was entered into as a stipulated
judgment and was t he product of negotiations between the creditors’

conm ttee and the debtors. Any subsequent disputes with respect to
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paynents to be made under the KERP were the result of inconplete
negotiations. Areduction in fees by the court would be the product
of specul ation at best. Thus, the court will not reduce any fees
in this category.

E. Fees For Vaguely Described Activities WII Be Disall owed.

The audit report highlights a nunmber of entries for which the
description of the activity appears vague. [See Exhibits D-1 and D
3.] Timeentries are not sinply to record t he nunber of hours worked,;
t hey al so shoul d detail the type of work done. Regardl ess of t he nmet hod of
conpensati on and regardl ess of the type of professional fees at i ssue, the
court nust eval uate the conpl exity and necessity of work done on behal f of

the estate in order to determ ne appropriate conpensation. 1nre Poseidon

Pools of Anerica, Inc., 180 B.R 718, 729-31 (Bankr. E.D.N. Y. 1995

Of particular concern to the court are entries with vague
characterizations of the services perfornmed, especially those which

reference “confer,” but make no nention of the person with whomthe
pr of essi onal conferred. Inreview ngthe postpetitionentries on Exhibit
D, the court deni es $680.50 i n fees due to al ack of adequat e descri ption
of services.®

F. Reduction I n Fees For Intra-Ofice Conferences For Wi ch Mire

Than One Professional Billed Is Warranted.

The audit report identifies $236,449.93 in fees that are

related to intra-office conferences and of that anount, $102, 758.71

in feesis identified to involve nore than one professional billing

for the same intra-office conference. [See Exhibit F-1.] I n

6 The entries disallowed on Exhibit D1 are: 5/5/ 2003, 5/9/2003 Knox; 11/8/2001,
6/ 25/ 2002, 6/25/2002, 7/18/2002, 9/12/2002, 2/26/2003, 4/21/2003, 5/2/2003, 5/7/2003,
10/ 21/ 2003, 11/6/2003, 12/10/2003 Rawl i ns; 10/22/2003 Sager nan.
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addition, $137,485.83 in fees are identified for outside hearings
or conferences in which nore than one professional was present.
[ See Exhibit G1.] O that amount, $91,207.83 involves nore than
one professional billing for the particular neeting or conference.
[ See Exhibit G 1.]
The Bankruptcy Court for the Northern District of California
1111
mai nt ai ns Qui del i nes for Conpensati on of Professionals.’” Guidelines 15 and
16 provide:
15. Conf erences — Professionals shoul d be prepared to explaintine
spent in conferences wth other professionals or
paraprofessionalsinthesame firm Failuretojustifythis

time may result in disallowance of all feesrelatedto such
conf erences.

16. Miltiple Professionals - Professionals should be preparedto
explain the need for nore than one professional or para-
prof essional fromthe sane firmat the same court hearing,
depositionor nmeeting. Failuretojustifythistinme may result
i n conpensation for only the personwith the | owest billing
rate.

Consistent withthe district’s guidelines, the general ruleisthat
no nore than one professional nmay charge the estate for intra-office

conf erences and neeti ngs absent an adequat e explanation. | nre Bennett

Fundi ng Group, Inc., 213 B. R 234, 245 (Bankr. N.D.N. Y. 1997); Inre

A.A.D.C, Inc., 193 B.R 448, 450-51 (Bankr. N.D. Ohio 1996); Inre
Posei don Pools of Anerica, Inc., 180 B.R at 731. This is equally

applicabl e to the attendance by nore t han one prof essi onal at an out si de
conference or hearing.
In its comments, debtors’ counsel states that a review of the

intra-office conferences in the audit report is an exanple of a

" The District’s Guidelines for Conpensati on and Expense Rei nbursenent of Professionals
and Trustees are available on the District’s Wb Site at http://ww. canb. uscourts. gov.

ORDER ON FI NAL FEE APPLI CATI ON OF W NSTON & STRAVWN
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word search run anmok and that “conferences” and “tel ephone” calls
are included w thout regard to context or justification. In
addition, for neetings and court appearances, many of the billed
time entries are of half an hour or less and in other instances the
MSJR | awyer participated in only part of the neeting or call.

The court is well aware of the conplexity of the debtors’
situati on. In a conplex case such as this one, no single
professional is going to possess all of the skills to acconplish
t he necessary tasks. The estate is better served where nmultiple
professionals with the required expertise are utilized. 1In these
ci rcunst ances, some communication is required.

The court accepts debtors’ counsel’s explanation with respect
to nultiple professionals at outside conferences and hearings. It
does not appear to be a situation in which debtors’ counsel was

unreasonably overstaffing its participation in outside neetings or

heari ngs.
As for intra-office conferences, MSIJR s statenment offers no
expl anati on about why the nunber of intra-office conferences was

necessary and reasonable. The audit report highlighted over 500
pages of entries related to intra-office conferences. For other
professionals wth a significant anmount of intra-office
conferencing and i nadequat e expl anation, the court took the entries
for the highest billing professional and then reduced those fees by
50% G ven the nunber of entries, the court believes a nore
reasonabl e approach in debtors’ counsel’s application is to take
25% of the $102,758.71 in intra-office conference fees that are
hi ghli ghted on the report as involving nmore than one professional

billing. This results in a reduction of $25,689.68, which the
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court finds to be on par with simlar reductions taken in other
pr of essi onal s’ fee applications for excessive intra-office
conf erenci ng.

G Adm nistrative/Clerical Activities By Paraprofessionals

And Professionals Warrant Fee Reducti ons.

The audit report highlights a number of activities by
par aprof essionals that appear to be clerical in nature. [See
Exhibit 1-1.] According to District Guideline 18:

18. Adnministrative Task — Ti me spent i n addressi ng, stanping and

stuffing envel opes, filing, photocopyi ng or “supervising” any

of the foregoingis not conpensabl e, whet her perfornmed by a
pr of essi onal , paraprofessional or secretary.

Debt ors’ counsel’s enpl oynent and retentionis to bein accordance
with 8§ 330 of t he Bankruptcy Code and the | ocal gui del i nes of the court.

Clerical services are over head expenses and are not conpensabl e under 8§

330(a). Sousav. Mguel (InreUnited States Trustee), 32 F. 3d 1370, 1374
(9th Cir. 1994). Services such as filing, assenbling or conpiling
docunent s, organi zing files, cal endari ng dates, naki ng copi es, faxing or
transmtting, noving records, to nanme a few, are inherently cleric

Debtors’ counsel’s response is that this audit category is the
product of a word search and areviewof the tinme entries denonstrates
entries are for work that clearly requires “l egal acunen.” Cited as an
example is the filing of the Condor and CElI Petition and First Day
Pl eadi ngs with the San Jose Bankruptcy Court.

However, areviewof thetineentries discloses anunber of entries
that are clerical innature. For exanple, arranging for theretrieval of
an order fromthe court, [see Exhibit I-1: 1/23/02 Chan], cal endari ng
dat es, [see Exhibit I-1: 4/25/02 Kline], updating creditor’s addresses and
servicelists, [see Exhibit I-1: 11/21/01, 10/ 28/ 03 Kl i ne], or preparing
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envel opes, [see Exhibit 1-1: 6/5/03 Kline], tonanme afew. Because many
of theentriesinExhibit I-1areclerical, thecourt will reducethe fees
for this category by 50% anmounting to a reduction of $22,861. 25.

As for professionals, the court has reviewed the entri es on Exhi bi t
-2 and determ ned that $935.00 in fees should be denied as /////
clerical in nature.® [See Exhibit 1-2.]

H. All Ot her Fees Requested Are Approved.

No further categories of fees are brought to the court’s
attention as requiring further scrutiny or specific discussion.
The court has reviewed the remai ning fee categories outlined inthe
audit report and concludes that no further reductions are
warranted. The court denies a total of $220,738.44 in requested
f ees.

I V. EXPENSES

As for expenses, in the final application debtors’ counsel
seeks rei mbursenent for $265, 366.03 i n expenses. The audit report
states that a reconputation of the expense request reveals a
di fference of $3.01. The auditor was unable to | ocate the source of
t he discrepancy. [See “Reconputation of Fees and Expenses,” page
3.] As a result of the discrepancy, the court will consider the
expenses to total $265, 363.02.

A. Doubl e-Bi I | ed Expenses Are Deni ed.

The audit report discloses that $368.33 in expenses were
doubl e-billed. [See Exhibit AA.] Debt ors’ counsel agrees the

expenses doubl e-billed should not be reinbursed.

8 The entries disallowed on Exhibit -2 are: 2/15/02, 2/19/02, 3/13/03, 5/8/03 Knox;
12/ 28/ 01, 2/20/02, 2/25/02, 5/2/02, 6/18/02, 3/26/03, 4/16/03, 5/1/03, 5/1/03, 5/14/03, 6/2/03,
6/9/03, 6/12/03, 6/23/03, 6/27/03, 7/2/03, 12/11/03 Rawins; 6/25/03, 6/26/03 Richardson;
5/ 23/ 02 Sager man.
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B. Fax Charges Miust Conport Wth The Northern District’s
Gui del i nes.

The audit report highlights that $4,910.41 in expenses were
incurred for fax transm ssions. [See Exhibit EE-1.] In addition,
$158. 24 was incurred for outside fax transm ssions. [See Exhi bit
EE- 2. ]

The Di strict’s Guidelinesindicatethat outgoingfaxes shoul d be
char ged as a phone call and i ncom ng f axes as a phot ocopy. Thi s Gui del i ne
was devel oped after areviewof the practices of a wide variety of | aw
firms. The practices involving outgoing and i nconm ng faxes were so
di sparate that it becanme obvi ous t hat actual cost was not the determ ni ng
factor for the charge. The District then adopted the Guidelineinviting

t he bar to present data substantiating the actual cost. None has ever been

present ed.
In reviewing the entries, the court is unable to distinguish
bet ween outgoing and incom ng faxes or to determ ne on what basis

debtors’ counsel charged for fax transm ssions. For that reason,
the court will deny 50% of the fax transni ssion expenses. Thus for
fax transm ssions, $2,455.20 in reinmbursement is denied. In
addition, the $158.24 for the outside fax service will be deni ed.
No expl anation concerning the reasonabl eness of these entries was
provided to the court.
C. M scel | aneous Reductions In Expense Rei nbursenments For
Nonconpliance Wth The Northern District’s Guidelines.
The audit report brings to the court’s attention an expense
incurred for parking in Los Angeles in the amount of $9.00 on Apri
9, 2002. [See *“Findings,” page 29.] The report states no

information is given about the nature of the charge.
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District Guideline 35 provides: “[Plarking for professionals

at their principal place of business is not reinbursable
regardl ess of the day of the week or time of day.” G ven that no
information is provided on the reason for the parking charge and
that debtors’ counsel is |located in Los Angeles, the court denies
t he expense rei nbursenent of $9.00.

The audit report al so points out that expense rei mbursenment for
several lunches totaling $77.32 is sought. [See Exhibit GG ] Under
Gui deline 38: “The cost of lunches while a party is away ... is not
rei mbursable.” Thus, the court wll deny this expense

rei mbursenment.

There also is a hotel expense on June 25, 2002, in the anount
of $90.75, which is not associated with any travel. [See
“Fi ndi ngs,” page 31; Exhibit JJ.] For the date the hotel expense
was i ncurred, the professional’s fee entries stated traveled to and
from San Jose on the sane date.

Thus, the court denies $3,158.84 in expense rei mbursenments for
the above stated reasons.

V. CONCLUSI ON

The court approves on a final basis fees in the anount of
$2, 028, 073. 26, having denied $220,738.44 in fees. Expense
rei mbursenment is approved in the amount of $262,204.18, the court
havi ng denied $3,158.84 in expenses. Total fees and expenses
approved on a final bases are $2,290,277.44. Al fees and expenses
that are denied are done so on a final basis. Any fees and
expenses debtors’ counsel has received in excess of those approved
herein are to be returned to the reorgani zed debtor.

DATED:
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JAMES R. GRUBE
UNI TED STATES BANKRUPTCY JUDGE

ORDER ON FI NAL FEE APPLI CATI ON OF W NSTON & STRAWN

AND MURPHY, SHENEMVAN, JULI AN & ROGERS

18




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

Case Nos. 01-55472-JRG and 01-55473-JRG

UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA
CERTIFICATE OF MAILING

I, the undersigned, aregularly appointed and qudified Judicia Assgtant in the office of the Bankruptcy
Judges of the United StatesBankruptcy Court for theNorthernDidrict of Cdifornia, San Jose, Cdifornia hereby
certify:

That 1, in the performance of my duties as such Judicial Assstant, served a copy of the Court's
ORDER ON FINAL FEE APPLICATION OF WINSTON & STRAWN AND MURPHY
SHENEMAN JULIAN & ROGERSbydeposting it inthe United States Mail, First Class, postage prepaid,
at San Jose, Cdlifornia on the date shown below, in a sedled envelope addressed as listed below.

| declare under penalty of perjury under the laws of the United States of Americathat the foregoing is

true and correct.
Executed on at San Jose, Cdlifornia.
LISA OLSEN
John Wesolowski, Esg. Eric A. Sagerman, Esg.
Office of the U.S. Trustee WINSTON & STRAWN
280 S. First St., Rm. 268 333 South Grand Ave., 38" Floor
San Jose, CA 95113 Los Angeles, CA 90071-1543
CIBC WORLD MARKETS CORP. Kevin P. Conndly, Esq.
Attn: Hesther Barlow CROSSROADS, LLC
425 Lexington Avenue Attn: Todd E. Doyle
New York, NY 10017 9 Executive Circle, Suite 190
Irvine, CA 92614
MilesR. Stover
Edtate Representative Seyfarth Shaw
3415“A” Street N.W. 815 Connecticut Ave., N.W.
Gig Harbor, WA 98335 Suite 500
Washington, DC 20006-4004
PRICEWATERHOUSECOOPERSLLP
Attn: Michelle S. Novotny Lawrence T. Kane, Esg.
10 Almaden Blvd., Suite 1600 ORRICK, HERRINGTON, et d.
San Jose, CA 95113-2007 Old Federd Reserve Bldg.
400 Sansome Street
Philip A. Gagteler, ESQ. San Francisco, CA 94111-3143
ROBINSON, DIAMANT & WOLKOWITZ
1888 Century Park East, Suite 1500 Sara Chenetz, Esg.
LosAngeles, CA 90067 PIPER RUDNICK LLP

1999 Avenue of The stars, 4" Floor
Los Angeles, CA 90067-6022
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